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3. Health and Environment 

Municipal Corputatiom cS=592(1) 

State regulation of pollution from ·ma­
nure produced in animal feedlots 
ed township's regulation of same subject 
matter where legislature $et up broad stat­
ut<lry scheme which provided for l<X:a) in· 
put but was ultimately cont.rolled by state 
agency, despite fact. that one of local 
regulation included bond requirement .not 
induded understate 1aw. M.S.A. § 116.07, 
subd. 7. 

4. Municipal Corporation5 <$=692(1) 

Township could not invoke "po&e pow· 
er'' as jtu;tification for regulation of :mimal 
feedlots where local regul::i.tion of tha.t. sub· 
ject matter was preempted by state law. 
M.S.A. § 365.10, subd. 17(d, f, g). 

5. Zoning and Planning ¢-14 

State which allows for 
land use planning of re:sidential nnd agri­
cultural a.re33 doea not allow local govern· 
ment to imJ>Qi:c specific on 
construction and operation of animal feed­
lots_ 

6. Health and 

Minnesota Pollution Control Agency 
retains ultimate reviewing nuthority over 
county deciRions Ng2rding proce!!sing of 
snim:il feedlot applications alth<>ugh 
ute and regulations allow for "local" input 
through county involvement.. M.S.A. 
§ 116.<n, subd. 7. 

1. Municipal CorporaUons 

Under doctrine of conflict. local ordi­
nance is inv9.lid only iC and implied 
terms of ordinance and state statute are 
irreconcilable. 

8. Heallh and Environment ¢=26.G(5) 

Municipal Corpor1lionR J) 

Township ordinance requiring addition· 
al permit !or animal feedlou was invalid 

it with b.w on tha.t 
$Ubject; M!quirements ei>Uld pre­
venl construction of animal feedlot facili· 
tics despite approval by Minnesou Pollu· 

• Rc&ircd judBc of the col1rl, Mo 

judge of \he Mlnnewt.a Court of /tppcals by 

tion Control Agency. M.S.A. § JlG.07, 
sutxl. 7. 

Syllabu,,q by the Cou.rl. 

Local ordinance regulating pollution 
from animal f eedlot.s 1s preempted by and 
in conflict with Minn.St.at.§ 116.07, subd. 7 
(1992). 

J. Brian O'Leary, O'Leary Moritz:., 
Chartered, Springfield, for appellant. 

Gary W. ·Gisla.son, Dosland. Hunt­
er & Malecki, New Ulm, for rc5punde11l 

.John P. Dooley, Sl Michael, for amicus 
curiali: Minnesota Ass'n of Townships. 

by CRIPPEN, 
P.J., and KALITOWSKI and HOLTAN: 
JJ. 

OPINION 

.HARVEY A. HOLTAN, Judge. 

A township appeals from judg­
ment prohibiting of its ordi­
nance regulating pollution from animal 

We affirm the district court's 
decision that the ordinance i!:i preE:mpted by 
and in conflict with Minn.Stal § 116.07, 

1 (1992). 

FACTS 
ValAdCo, a cooperative 0£ thirty-€ight 

farm families, .state and county ap-­
provul to huild two hog confinement 
ties; on land r.oned for agricuJlllral uses in 
Crook6 Township. The HenviJJe County 
Board of Commis.sioneN appro"ed 
for both 

The Minnesota Pollution Control 
(MPCA) and an Envi­
ronmental Assessment Wurk$hP.r.t. During 

public comment period, the MPCA rt· 

celved correspondence from local residents 
and ngcncie::;, 

The MPCA responded tQ concerns 
about ground water avail:lbilit:; 

and contamina.tion, an<l odors:. The MPCA 

'1pp<>intmrnt pursu\lnl lo Minn. Con>! . .an. V!, 
§ 10. 



BOARD OF SUP'JtS v. VALADCO Minn. 269 
Cltt 1U ~ N.W.lA 267 (Minn.App. 1993) 

cot'eluded tha~ the Va!AdCo project as (2) Has the subject rna.tler b~n so ful-
rno<lified during the review process <lid not ly <'.overcd. by st."ltc law its to h~~ve h~· 
h~ve the potential for significant environ- come solely a m~tter of st.ale concern'! 
menU\l effecL"\ and <li<l not. require :i.n En~i- (3) Has U1e legi~lature in partially reg-
rosrrnent&.1 Impact Sutc_ment. The MPCA ulating tht! subject mtttter indicated that 
jssu~d the.feedlot perm11.8 and the Deµart- it is a mat~r solP.ly of state concern? 

rnent of Natural Re.t1ource:~ issued a water . . 
rop iation permit. (4) ls the subJecl ma.ttcr 1~t!lf of such 

app r a natutt Umt loenl rcgul~tion would have 
After apPlica.tion but prior tQ approval unreasonably adverse effect!! upon the 

srnd issuance of the county and M.PCA per· general population? 
mits, Crooks Township enaded Ordinance 
No. 1991-1. The ordimmce requins any· Id. at 358, 143 N.W.2d at 820. 

one desiring to operate an animal hedlot or [3] '!he subject mat~r of the ordinance 
livestock sewage lag-oon to obtliin s. permit is the control of pollution from manure 
from the township. YalAdCo never applied producP.d in animal feedlots. That is lhe 
for a township permit. very subject regulaled under :st.lil.e law by 

After ValAdCo obtained the county an<l Minn.R. 7020.0100-.1900 (1991) promulgat­
MPCA permits and beJf~D construction, ed to comply with state pollution control 

·· Crooks Township sought dcda.mtor)' ~nd policiei expre,;sed in Minn.Stat.. chapters 
injun~tive relief to prohibit constniction o! 115 and 116. We are convinced thal the 
the hog confinement facilities. The district nature of this subject matter a.s well as the 
court denied injunctive relief and ~anted comprehensive statutory schetn~ dernon­
surnmary judgment for YalAdCQ, finding straws the legislature's intent to preempt 
the ordinance invalid bec;i.u.o;e it. wag local enactments on lhls subject. 

preempted by and in conflict with Minn. 
Stat. § 116.07, suLd. 7. Crooks Township 

Pollution by ib3 very nature is difficult to 
confine lo particumr geographicAl are~~­
For that rea.son the state has set up a 
statutory structnre for issuing animal f ee<l· 
lot pennil~ that provides for local input but 
retains ultimate control in the state. This 
promot.e.s uniform interpretation and <lppli· 
cation of sla~ rules and allows the state to 
take into account the environrnent.s.l and 
economic weUare of the :stale as a whole. 

.appeals. 

ISSUE 
Ii: th~ Croolcs Township ordinance 

preempted by or In conflict with Minn.Stat. 
§ 116.07, ~ubd. 7 (1992)? 

ANALYSIS 

Cl 1 The Minne.sots Supreme Court has 
defined preemption as the "occupying the 
field" concept. Mangold Midice..,t Cn. v. 
Villagt of Richfield, 2'7 4 Minn. 347, 356, 
143 N .W.2il 813, 819 {1966). A state law 
may fully occupy a particular field of legis· 
lation ~o that there is no roo'tll for local 
regulation. Jd. If a local ordinsnce ~t. 
tempts to impose additional regul3tion in 
that field it is void, even if it does nol 
duplicate or directly connict with any ex­
~ress provi(;ion of the state law. Id. 

(21 Four quer.tions a.re relen.nl lO de· 
tennining whether lOON is preemption: 

(1) What L~ the subject mQtter being 

regulated? 

The bre,.dth o! the stalutory scheme is 
demomstra~d by th~ thorough review un­
dertaken by the MPCA. The MPCA perm;t 
application required ValAdCo to provide in· 
formation 011 the numb~r and type o{ ani­
mals to be confined; the location of the 
fet'<ilot; soil and hydrogeologica.I condi­
tioru:;; a map or aerial photo~raph of all 
wells, buildingl5, lakes and watercour~es 
within 1,000 feet o! the proposed fe<!dlot; a 
manure management pl;m, inc:luding han· 
dling and application techniques, acreage 
available for manure appllcatlon, and plans 
for any manure storage structure; arid any 
~ddit.ional sit.c-spe<:uie or project-spedfic in· 
formation requGsted by the M PCA. 
Minn_R. 7020.0500, subpt. 2 (1991). 

.! 
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Next the MPCA completed an Environ­
mental AMessment Worksheet (EAW) and 
solicited publk comment pursuant w 
Minn.R. 4410.10()0-.1700 (199l). The 
MPCA received Jet~rs from 87 local resi· 
de11t.w;, the Depnrtment of Natural Re· 
~ourcen {DN R), the Minnesota Historical 
Sodety, and the Mjnncsota DepartmenL of 
H~alth concerning odors and ground water 
~vailability and contamination~ The MPCA 
3pecificaliy responded to lhe cnmmenl~ and 
nddressed the conr.~rns in its findings and 
conclusions. 

After pumping tes~ were conducted, the 
T>NR concluded that YalAdC-O's project 
would nut jeopardlz.e ground waler 3up­
plies. The MPCA apprO\'ed V ulAdCo's mci.­
nure management plan, which included pro­
l'isions for wasle anri soil testing-, a 100-
foot setback between sny residence and 
lan<lsp~ading openi.tion, :i~wage lagoon 
linings that med MPCA guidelines, and 
MPCA-recommended s~tb~cks from re8i­
dences a.nd surface W8t£rs when applying 
wa~tes. 

The MPCA also :tpprov~d Va!AdCo'l' pro­
posed measure~ to minimize odor problem~. 
The agency noted that landspreading of 
animal wastes is very commotl in the area. 
around the VnlAdC-0 si~s ~nd that the 
odors from its project should not ht any 
worse th:an those from existing operations. 

The MPCA baued the pennits bMed on 
information S})'X:ific oo the ValAdC'.o project 
as w~JI as its experience in monitoring simi­
lar facilitfe$ in the tot.ate. lt 5tated; 

[T]he Dt\tUre of th~ project ha.'li been fully 
examined and aJl :significant environmen­
tAI effect.s have b~e·n identified and eval· 
ual~d. The potP.ntial environmental ef­
fects have also heen evaluated in previ­
ous environment.al review of similar pro­
~cts, and have been found U> be suhj~ct 
to ~ctective reg'llhtory controls. 

The MPCA also noted that the VaJAdCo 
operation would be subject to continued 
monituring by st...'lt.e agencies. 

In the midst of tlie MPCA re11iew pro­
cess, Crooks Town~hip enacted its own or· 
dina.nce with rlifferent pollution ex>ntrol re­
quirements for anhnal feedlo~. The ordi-

n~mce requires anyone who wants to main· 
ta in a feedlot or liveEJtock sewage J2goon to 
ob~in Cl town~hip permit in addition to the 
county ;ind state permits. Facilities al­
ready in exii:;tence on the date of en~trnent 
are exempt from its proruion~. The ordi­
nance cont.."\in~ guidelines for waste appli­
cation rate~ and establishes setback di~­

toi.nces fnr sewage lagoons. lt also re­
quire8 anyone constructing a sewage la· 
goon to file a surety bond or cash with the 
township board of 5\tpervisors. The par· 
tics stipulated thst the bond required of 
Va!AdC-0 would total $1,350,000 for Lhe two 
sites. Any violation of the ordinance i~ n 
misdemeanor, and each da.y any violation 
continues constitutes a separate offense. 

The ordinance's bond requirement pres­
ents an issue Mmewhat different from the 
:5etbac::k requirements. In contra~t to the 
MPC'...A's thorough evaluation of the sewage 
bgoon 3nd manure applic.<i.tion is$ue::!, 
there i!'. no Indication that the MPCA con­
sidered requiring a bond or making other 
arrangements to cover costs of cleaning up 
any s:pills or of closing the !acflities if 
VaJAdCo turns out to be financially irre­
sponsible. A bontl is noti Pitrictly speaking, 
~ mea~ure to control pollution from animal 
feedlot.$. Rs.thcr, it is a way to hold own­
ers financially responsible, In advance, for 
pollution that may occur in the future. 

NonetheJt>S~, we -view thE! absence of a 
bond requirf.ment in the statutory scheme 
for issuing an}mal feedlot permit.."c; as an 
indication of the legislalure's judgrnel)t 
that the MPCA application review process 
provid~ ade-quat.e protection to the public 
and the rnvironmenL The statutory pro-vi· 
sions refl~cL the balance struck by Lhe leg· 
islature between the need to control pollu­
tion from manur~. :ind lhe desire to foster 
a he~lthy agrir.ultural economy. See 
Minn.R. 702Q.01 (}{}("An adequate supply uf 
healthy ltvestock, poultry, anrl other ani­
mal1; is e:s:iential to the Wt31l-being of Minne­
Mtn citiz.~ns and th~ nation. " • • (A) 
joint county-state proi!ram is desirable be­
ca use it will insure local inl'olvcmenl, mini· 
mal disruption to agrknlturul o~rntioM 
and proteet the environment from f tJrther 
degradation."). 
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for re$olving the conflicting u~e nf laml i~ 
ut th€ local lev£:1. llowcver, in promulg:at· 
ing the:o.e rul€:::. th~ agency does not seek LJ) 

abdir.nt.e its mand~t.~ '" • • " 

[ 4] We lirl:! not pers1.rnded by Crooks 
1· rown~hip'!' argument that il~ or<liri<rncc 

mu5l be upheld hr.cause it regulates the 
h1;1::dth and $afety of lhc µeoplf.! nnd e11vi· 
ro11mer1t of thf. town~hip. Th~ township 
cit.es Minn.Stat.. § :~6:,.10, s1.1bn. 17 (189~) a.~ 
authority for its ordi11ance. That statute 
$1.llows town vot.R.rn to g-rl\nt the ww11 hourd 
t.he authority to provide for specific Q~~tivi· 
tis::5 within ('.l?.rL'lin categories, sur.h as the 
prol('<'.tion of µublir. and private µro1~rty, 
the promotion of heallh, safety, order, aml 
conv~niem~e. am.1 the general wdfort!. Id., 
suud. 17(d). <01 (g). 

C<mlrary to the town!!!hip's poflition, thi~ 
l<~nguuge fo<=use~ only on thr! local govern· 
ment.'s dcsi~nation of land as residential or 
~gricullural. It s:_.i.ys tha.l lvr.al government 
is the hr.st forum for rc:o.olving confli,~L~ . 
Qvf':r the be$t type of u.<;<! for land. It <loe~ 
not express the intention that, one~ larHl 
has b~r.n properly zone.rt for agricullu r<ll 
use, loe81 government may impo~e ::spt?.dfic 
requirement.~ on the con:struction Rnd oper­
ation of animal fr.ccilol~ The fac:t lhat health and :sa!ety r.oncerntS 

provided the moliv:ition for ena<.:Li11g the ordina.nc~ do<!s not rn<tkr. the ordin;ince val· [6] F'urtherrnon•, Minn.R 7020.0100 
id. Although municipalille$ have the pow· ~pecifirally rli.~cuss~s a cooperative µro· 
~r to regulate in the interest of pvblic gram between thP- MPCA <tnci cotmlie..'f. It 
health

1

_sufety, and welfare, a town~hip can· • n~frrs to "local" input in the r.ont.ext of 
not invok'i° •1p(;Hr.(?"' powe~t.,-,fo"7ii't-t:()rl1J1lish county a.ctions. The rule not.es th:lt "a 
what is otherwise prer.rnpted by ~tate s~t- · jt1i1il counly-SL"J.te program is des;irable be· 
ute: Minnesot{'L Agric. Aircraft As$ 'rt v. r.ause it will insure local invulvem~nt." 
Town.<ihip l)j Mantrap, 498 N.W.2d 40, 4:j The counties' role in processing animal 
(Minn.App.1993); see (1/.~o City of Minne· feedlot application~ is set forth in dr.tail ill 
torzka "· Mark Z. Jones Assoc.., 306 Minn. Minn.Stal § 116.07, subd. 7 and Minn.R. 
21i, 2!3o N.W.2d 16:} (19715) (state huildin~ 7020.1500-.1900 (1991}. ln e.ll cases thr. 
co<le pre~1T1pt.s dty con~tn1ction ordin:i.nce MPCA retains ultimate revicwin~ itulhoritv 
to th~ extent tl11~ ordinan1~e. purporl-; tn over county dccisium;. . -

uc.lopl mor~ ~tringe.ut. fire prnvention mea­
sure~ concerning <.lesigon and construction 
of buildin~~). 

li every township were allowed to s~l ilR 
owu pollulion control c.ondition:s, lhe r~::;ult 
coulrl he a patchwork of difCerent rul'!s. 
Compliance with V'<lrying local rul<'s wuulci 
be burdensome ;:md would havr. a detrimen· 
t.al effect on tht:! eUlclr.nt operation of th~ 
:st.ate'~ agricultural in<lu~try. 

(5] We also reject the township'~ Mr~11-
ment that st.a~ pollution cor1lrol law:s 
themselves spr.cifically authori:te th~ tyrx~ 
of ordinance eno.cWd here. The town~hip 
points to langu~g~ in Mimi.R. i020.0l00 
that 11[i]n repealing the old rules contrulliug 
pollution from animal feedlot.'\ 

0 

• ... the 
agency will look to local uni~ or govern· 
ment to provide ndequnl.e la'1d ui:;~ planning 
for residential s.nd a~ricullural areas. It 
has been the agency's. r.xperience th~t rc~i· 
dential and agricultural useii; of hmd are. 
often incompnlible an<l that th~ \X}$t forom 

Crooks Township wrongly relie~ on W~­
r.onsin PtJ..blic 17!.um:erwr v. Marli~r,. - -
U.S. ---, 111 S.Ct. 2476, 115 L.Ed.2d 532 
(1991) \..0 support. iU- positiun. ln Mortier', 

the Supr~me Court held that the federal 
I n~ectkide. run~kicie. and Rodenlicide /\ct. 
<FlFRA) di<l nol occupy the field of pc~Li· 
cicfo regulation and that. the particular lo<.:al 
ordim\r\C~ did not conflict with FlFRA. Id. 
~t ·-, 111 S.Cl at :G-18~87. .However, 
the Court had no Qr.casion to di~cu~ ~t..at.c. 
law prt::ernption; lhe e.tatc supreme court 
hl\J oot 11ddr~$S\~ci st.alt- letw pret!mption 
because of it.~ deri~iun that. lh<' fodcral 
~tatule prccrnpttic.l the local Qrrlinam:e. - Id. 
at --, 111 S.CL. at 2481. Moreover, UH~ 
fact th:i.t one local onlin:mct! i"> not 
preempted by fodcral statute d~s not. help 
resolve whether another local ordinance 
that deals with difforcnt !;'Uhjcd mall.er i~ 
preempted by a t>Utte statute. 

(71 Finnlly, we fin<l th~ ordinanc~ not 
only pr~cmpted l>y state law but. also in 
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r.onflict with it. The Minnesota Supreme 
Court distinguh~hes lhe preemption doc­
trine of "occupying the field" from the 
doctrine of 11conflict,'' under which a Jocsl 
ordinMC~ i~ inval1d only if the ex.pre&S and 
implied terms of the ordinance and th~ 
stale statute arc irreconcilable. Mangold, 
274 Minn. at 252, 356, 148 N.W.2d at 816, 
819. 

[8J The ordinance conflicts with fit.ate 

law because its setbuck requirements 
would prohibit construction of the YalAdCo 
facilities, which the MPCA and county have 
already approved. See NSP v. Cit.y of 
Granite Falls, 46.3 N.W.2d 541, 54& (Minn. 
App.19<JO), pct. for rev. doniod (Minn. Jan. 
14 & 24, 1991); State v. Apple Valley 
Rr.di-Mfa:, Inc., 379 N.W.2d 136, 139 (Minn. 
App.1985). The ordinance's fixed ~ethack 
requiremen~ run contrary t-0 the MPCA's 
focuA on site- and project-specific de~rmi· 
natittns of what are appropriate pollution 
contro1 measures. The ordinance is not 
merely complementary to and in further­
an~e of state regulations. Vn1AdC-Q could 
be in compliance with MPCA requiremen~ 
yet be prosecuted under th(! local ordi-

nance. 
We recogniie that local communities 

have important concerns about pollution 
and the extent to which they can impo!!!e 
their own regulation~. The legislature 
could help aliminate uncertainty and fore­
stall litigalion by explicitly stating- when 
particular legislation preempts local reguJ3-
tion~. See Mirinesota Agric. Airtt'afl 
Ass'~ '198 N.W.2d at 42 (statute expressly 
prcP-mpl"' local ordinances). The fact that 
the legislature expHcitly preempts local en­
actments in one statute but nol in another 
ca11 rai5e doubt.!!! nbout whether preemption 
is int.ended in the !alter au:e. N oMtheless, 
we are pP.rsuadcrl here that th~ nature of 
the matter regulated, together with the 
c..'Qmprehensive statutory &:heme, evidence 
the legislature's intent to preempt loeal 
regulsttion of pollution from anitnal f€ed-

lot.". 

in conflict with Minn.St.at. § 116.07, subd:· 
J. We affirm the district coutt's grant of 
suml'n~ry judgment finding the ordinance 

inva1id. 

Affmned. 

B & .B FLOOR COVERING 
CO., Appellflnt, 

v. 

COUNTRY V I.EW BUILDERS. 
JNC., Defendant~ 

Chicsp:o Title Insurance Company, 
et al_ Re~pondenti. 

No. C&-93-:143. 

Court of Appeal» of Minnesota. 

Aug. 10, 1993. 

Review Denied Oct. 19, 1993. 

Garnishor brought action agiin~t gar-
11ishees for garnished amount. The Dis· 
trict Courl. Anoka County, James A. Mor· 
row, J ., granted ~unnnary judgment for 
garni~hees, and gamishor appealed. The 
Col\rt of Ap~:.ils, Nott.on, J., held tha.t 
fund~ h~ld by garnishees were garnishab1e 
unrlcr garnishment ~tatutc, although gar· 
nisht:~ did not '1owc" money to debtor. 

Renirsed and remanded. 

1. Garnishment C"<Pl3. 41 

.l"und~ held by garni~hec were garnish­
able under gsrnishmenl st.atute, althou~h 
gamishe~ did not "owe" money to debt.or; 
''<lue'' and "owing" language of garni~h· 

DECJSION rnmt statute doe3 not require obligcr-obli· 

A·. local .. ordinance ;-"gulatlt\g_:_pol!~tioxf:,; gee reJationt.hip to exist between g~rni3hee 
from anima) f eedlo~ _is .Pre.empt&?d}y .8-P.d 7 and debtor in order for eff edivc garnish· 
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Odor Rule Fact Sheet 

innesota' s odor rule (MN Rules part 
7011.0300 to 7011.0330) has become 
outdated and needs to be repealed. The 

existing rule is technically obsolete and unfair 
to facilities that do not cause nuisance 
problems in the community. The Minnesota 
Pollution Control Agency QvIPCA) believes 
thatwithdrawing the odor rule is overdue and 
is consistent with the U.S. Environmental 
Protection Agency's (EPA) policies regarding 
odors. 

Background 

The current rule regulates odor in two ways: 
1) in terms of the odor concentration at the 
property line of facilities (the ambient odor 
standard), and, 2) in terms of the concentration 
of odors and the emission rate from stacks at 
facilities (the odor emission standard). These 
standards are difficult to enforce due to 
technical limitations in the test method 
required by the odor rule. The American 
Society for Testing and Materials (ASTM) 
withdrew this test method in 1986 and authors 
of the method maintain that it was never 
intended to be used as a regulatory tool. 

It is difficult to accurately quantify odors. 
Under the current test method, a panel of six 
or more people determine whether or not an 
odor is detectable at various concentrations. 
Since sensitivity to odors varies widely from 
person to person, the results are very 
subjective. And, as the human nose is more 
sensitive to odor than any available machine, 
there is no prospect of replacing this method 
with a more analytical or objective method in 
the near future. 

Due to the subjectivity and lack of more 
analytical techniques, there is a large margin of 
error associated with the test method and this 
lack of certainty poses enforcement problems. 
For example, under the current rules, it is quite 
possible for stack tests to show a facility to be in 
compliance while area residents have lodged 
verified complaints about odors. Conversely, it 
is possible that a company can be found in 
violation of the current odor emission standard 
even when it has not caused an odor problem in 
the surrounding community. Both of these 
scenarios have occurred on more than one 
occasion. 

Enforcement problems are further complicated 
by the fact that there is no direct correlation 
between odor concentration at a stack and the 
ambient odor concentration in the surrounding 
community. Research indicates that the stack 
emission limits, if met, should give compliance 
with ambient odor concentrations. However, 
this does not take into account other variables 
such as weather patterns that affect the rate at 
which the odors disperse or the sensitivity to 
the odors that a particular segment of the 
population may have. Since these factors are 
different in each community, applying the 
existing rule fairly on a statewide level is not 
possible. To address this problem, staff at the 
tvf.PCA believe that odor complaints are best 
handled through local nuisance rules or 
regulations. 

No federal standards for odor exist at this time. 
In 1977, Congress directed the EPA to study 
odor emissions and decide if a National 
Ambient Air Quality Standard (NAAQS) 
should be created. In 1980, the EPA concluded 
that it should not formulate an NAAQS for 
odors. This decision·was based on four factors: 
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• It is difficult to develop objective standards for 
odors because perception of odors is so subjective. 

• State and local controls were adequate. 

• Any regulation would prohibit many emissions 
that do not harm or annoy the public. 

• Odors are not caused by a single pollutant, so it is 
hard to associate health effects with a given odor 
concentration. 

Citizens with odor complaints are often concerned 
that offensive odors cause adverse health effects, but 
because something smells bad does not me.an that it 
is toxic. For instance, hydrogen sulfide has a very 
unpleasant rotten egg odor, but is not toxic at low 
concentrations. Other substances, such as cyanide or 
carbon monoxide, have a pleasant odor, or no odor at · 
all, and can be toxic at low concentrations. 

Substances considered to be toxic will be regulated 
by air toxics provisions of the Clean Air Act 
Amendments of 1990. In most cases, odor complaints 
simply constitute a public nuisance - not a health 
hazard. 

Recommendations 

The MPCA has requested that the odor rule, in its 
current form, be deleted . 

. The existing rule is technically obsolete and can be 
unfair to facilities that do not cause odor problems in 
the communities that surround them. The 
subjectivity and margin of error associated with the 
lests makes them unsuitable as an enforcement tool. 
And, the rules do not consider the impact, if any, on 
the community surrounding the odor source. 

:·:or these reasons, the MPCA is proposing that the 
udor rule be repealed. MPCA staff have been 
working to draft a new rule that relies less on 
numerical standards. Staff believe that odor 
problems can best be regulated at the local level, 
where local units of government can take into 
account unique factors within the community. 

MPCA Contacts 

For more information on this legislation, contact 
either pf the following MPCA Air Quality Division 

-staff: Todd Biewen, 296-8156, or 
Mike Sandusky, 296-7543. 

Minnesota Pollution Control Agency January 1995 


